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President’s Message
Your Omaha Bar Association from the Cradle to the Grave

As I began my year as President of the Omaha Bar 
Association, I thought about all of the services that 
the OBA offers and how the OBA strives to serve 
lawyers at all stages of their practices from the  
beginning years of practice through the end.  

When lawyers first begin practice, the OBA offers the 
Walk Through the Courts Program where the new 
lawyers get a first-hand look at the Douglas County 
Courthouse as well as the Federal Courthouse.  
Additionally, many judges take the time to meet the 
new practitioners and provide them with valuable 
practice tips to aid the new lawyers to succeed in 
practice.  This year, I am proud to report that over 
60 newly admitted lawyers participated in this 
program.  

An additional opportunity for new 
lawyers is the newly formed Young 
Lawyers Division (YLD).  This is a 
dynamic group of young attorneys 
with an ambitious agenda for the first 
year.  The YLD is open to all lawyers 
in their first 5 years of practice and 
those under the age of 36.  The 
goal of YLD is to provide support 
and education for new lawyers 
through social events and CLE that 
is specifically geared toward the 
needs of the new attorney.  I am 
looking forward to supporting the 
evolution of this group.  If you are 
interested in joining YLD leadership, please contact 
Dave Sommers at the OBA office.  

If a lawyer is starting a new practice or is looking to 
increase business, the OBA has the Lawyer Referral 
Service (LRS).  For those attorneys who elect to 
participate, LRS provides referrals in the attorneys’ 
designated practice areas.  You may be surprised to 
know that LRS receives requests for referrals in every 
area of the law.  Although the initial consultation 
fee is $40, the lawyer and the client are then free to 
negotiate a mutually agreeable fee.  This is a great 
way for any lawyer to increase the lawyer’s client 
base.   

During all phases of a lawyer’s practice, the OBA provides 
CLE.  One of the goals of OBA is to increase the availability 
of CLE to its members so that members will be able to 
gain CLE at events they already attend.  Accordingly, CLE 
is available for attendance at the annual Fenner lunch, 
as well as the free ethics seminar that we offer in April.  
Attendance at just these two events typically provides at 
least 3 of the 10 required CLE hours and fulfills the 2 hour 
ethics requirement.  In 2012, the OBA was able to provide 
10.5 hours of CLE (between NE and IA) for our members, 
the vast majority free of charge. We will continue to look 
for opportunities to increase the availability of CLE to our 
members.  

As most of you know, the OBA is not only about CLE and 
increasing business; it also promotes 
collegiality among lawyers.  Once in a 
while it’s just good to get out and have 
some fun with your fellow attorneys.  
To that end, we offer the annual Fall 
Kickoff, the Wine Tasting event, and 
Field Day.  Field Day is unique in that it 
is a time where lawyers can get out of 
the office and participate in sporting 
events together.  

At the end of the lawyer’s life, the 
Omaha Bar Association offers the 
Memorial Day ceremony.  This is a 
special ceremony to honor those 
members who have died in the last 
year.  Each year, I feel privileged to 

acknowledge the lives of service and I always leave that 
ceremony with a resolve to make the most of my practice 
and my life.  

As an organization, the OBA continues to evolve to 
support it members in an ever-changing world.  As most 
of you know, we have changed the look of our Newsletter 
and are now offering it electronically.  I am thrilled to 
report that as of today, approximately 50% of you have 
elected to receive the newsletter in electronic format.  Not 
only does this make the Newsletter available to you on 
your computer, smartphone, or tablet, but it also results 
in a significant cost savings, which will help us keep 
membership dues affordable. Additionally, members 

Continued on next page
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Dave Sommers

Executive Director’s Column 
With much anticipation and after months of preparation, the Omaha Bar Association relaunched 

its website (www.omahabarassociation.com) in January. The purpose of the redesigned site is to better 
communicate with our members and add functionality and convenience, such as the ability to pay 
dues and event fees via credit card. I would like to thank all those who have taken the time to sign in 
to the website to update their profiles, download the latest OBA Newsletter in digital format, register 
for events, or pay their dues online. I hope it meets your liking. We aren’t done quite yet, however. 
Additional features are still in process of being developed and added; so as the saying goes (much 
to the dismay of grammarians out there), “You ain’t seen nothing yet.” Stay tuned to the email and 
newsletter updates, and, if you haven’t already, bookmark www.omahabarassociation.com in your 
Internet browsers bookmarks.

The annual running of the OBA dues reminders is upon us. The deadline for renewing your OBA membership without a lapse 
period was March 15. Please contact me if you have any concerns regarding your membership status. Thank you to those who have 
already sent in their renewal checks.

In December, Nick Critelli of Des Moines presented an exclusive free ethics webinar for OBA members. The event was sponsored 
by Frank Hoyt of Midwest Lawyers LLC. Over 100 members took advantage of the event offering. A special thank you to Nick and 
Frank for their work in making that event happen. The Wine and Beer Tasting in January hit record attendance, and thank you to 
The Daily Record for sponsoring the event. And in February, Professor G. Michael Fenner gave another captivating speech at the 18th 
“Lunch with Fenner.” The OBA is very grateful to Professor Fenner for his long-standing commitment to this event, a favorite for 
many OBA members.  Last but not least, thank you to all OBA members, for your involvement and support! 
         

NOTICE:

IF YOU HAVE NOT PAID YOUR DUES 

FOR 2013, THIS WILL BE YOUR LAST 

NEWSLETTER CORRESPONDENCE

President’s Message

The OBA wants to thank 
all the attorneys and law 
firms who have renewed 

their memberships with the 
OBA. The “gold star” award 
for renewals goes to Baird 

Holm  LLP, with 77 OBA 
members for 2013! 

may save the newsletter electronically for either their 
own use or for their firm’s libraries.

This year we have also updated our website, which 
includes electronic sign-up and payment for membership 
and events.  We hope that this change has been relatively 
convenient to use and makes life for our members easier.  
If you haven’t checked out the website, please do so.  I 
will let you know, however, not to get too comfortable 
with our new format as it will be changing in the next 
year.  Unfortunately, as soon as we began the process 
of implementing the new website, we learned that 
Affiniscape, our brand new website provider, had been 
sold to another company that will not be supporting our 
platform.  We apologize in advance for any confusion that 
this may cause.  As always, the only constant is change.  

Finally, for you social media users, the OBA now has a 
Facebook page.  Please “like” our page to keep up on the 
latest developments.  Additionally, we have a Twitter feed 
that you may follow as well as a LinkedIn group page.  

We hope these new developments will be positive for 
lawyers in all phases of practice and we continue to look 
for ways to better serve our members to provide the most 
value for your OBA membership.  

Continued from page 2
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OBA YLD UPDATE
The OBA is happy to announce that the Young 

Lawyers Division has been approved as a permanent 
division of the Omaha Bar Association!  The YLD 
proposal was approved by a unanimous vote at the 
December OBA Executive Council meeting and YLD 
events and programming are expected to ramp up in 
the coming months.  

The following OBA members have accepted 
nominations for positions on the YLD Executive 
Committee.  A formal paper election will be held in 
late March, in accordance with the Division’s By-Laws.  
Each OBA member who meets the criteria for YLD 
membership (Ages 35 or younger or practicing for less 
than 5 years) will be eligible to vote.     

OBA YLD Chair:   Ken Wentz
OBA YLD Vice Chair:   JoAnna Thomas
OBA YLD Secretary:    T.R. O’Brien
OBA YLD Treasurer:    Nicole Hansen
Executive Committee At Large Members:  
        James Boesen, Torri Criger, Garrett Lutovsky

OBA YLD Creighton Law School Representative:    
    Kellie Olson
OBA YLD UNL Law School Representative:    
    Megan Collins
 

In addition to the election of the Inaugural YLD 
Executive Committee, the YLD Continuing Legal 
Education and Outreach/Communication Committees 
will also begin staffing in late March.  The CLE 
Committee will be responsible for planning and 
executing at least two CLE’s in 2013 and will serve as a 
sounding board for OBA and OBA YLD membership 
on all issues related to Nebraska CLE’s.  The Outreach/
Communications Committee will be tasked with 
organizing and coordinating multiple philanthropy 
opportunities and will also be responsible for planning 
OBA YLD social functions in coordination with 
the CLE Committee and the OBA at large.  It is also 
anticipated that both YLD Committees will work with 
NSBA and ISBA young lawyers chapters to collaborate 
on both educational and social opportunities in the 
future.  

David M. Woodke
Woodke & Gibbons, PC, LLO
619 N. 90th St.  Omaha, NE 68114
402-391-6000
dwoodke@woglaw.com

V i s i t  W o o d k e G i b b o n s . c o m  a n d  c l i c k  o n  m e d i a t i o n  s e r v i c e s .

2012 Best Lawyers ©
Mediator of the Year

· Nebraska Association of Trial Attorneys
· Nebraska Mediation Association
· Nebraska Bar Association
· Iowa Bar Association
· Omaha Bar Association
· Pottawattamie (Iowa) Bar Association
· Fellow, International Society of Barristers 2000-2012
· Nebraska Association of Defense Attorneys
· AV Rating by Martindale Hubbel

MEDIATIONS

H i s t o r i c  I n n s  o f  C o u r t
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Ken and Sherman were awarded the 2010 Nebraska 
Bar Association Award of Appreciation.  

Since then, Ken has continued his involvement with 
bar activities, being active in the OBA and the Nebraska 
Bar Association Labor & Employment Division.  Ken 
also donates numerous hours per year toward pro 
bono activities, and is a member of the philanthropic 
Omaha Venture Group.  

Wentz’s considerable organizational experience and 
expertise have made him an invaluable asset to the 
OBA YLD Exploratory Committee throughout the 
division’s planning and approval process, and make 
him the ideal candidate for the Chair position.  

The OBA YLD seeks to provide newer members of the 
profession with opportunities to earn CLE specifically 
tailored to the needs of young lawyers, provide its 
members with pro bono, networking, and mentoring 
opportunities, and give them a forum to get involved 
in the bar.  

Wentz believes a bar association should provide career-
advancing programs for its members.  To do this, the 
OBA YLD has been structured to involve its members in 
everything from planning and coordinating the various 
member-development programs, to participation.  

The OBA YLD is geared specifically toward career 
advancement, business development, and pro bono – 
three things newly minted lawyers typically need for a 
successful career in any legal environment.

OBA YLD members do not pay any additional dues 
and many events are structured to be low or no cost.  
If you would like to get involved, the OBA YLD has 
various committees and subcommittees – simply 
contact Ken, Dave Sommers, or any member of the 
OBA YLD executive committee and there will always 
be an opportunity.

Wentz enjoys spending time with his wife Melody 
and reliving his childhood with their three children 
sledding down a hill at breakneck speed, constructing 
Lego cities, golfing and riding bikes.

By James Boesen
“Get to know the YLD” is a new OBA Newsletter feature 
series which aims to introduce the OBA membership 
to its newer practitioners.   

Ken Wentz III
What better way to kick off “Get to 
Know the YLD” than to introduce 
the interim OBA YLD Chair, Kenneth 
Wentz III!

Kenneth “Ken” Wentz III is a Partner 
and the Litigation Manager in the 
Omaha office of Jackson Lewis, LLP, 

where he is tasked with the oversight and training of 
the firm’s management-side labor and employment 
litigation team.  

Wentz was born in Lincoln, Neb., where he became 
a lifelong Husker fan before moving to Twentynine 
Palms, Calif., at age 9.  Ken stayed in California for 
college, earning his Bachelor’s Degree in Political 
Science from the University of California, Riverside. 
His Nebraska roots and a chance meeting with 
representatives from Creighton University at a law 
school college fair brought Ken back to Nebraska, 
where he graduated from Creighton University School 
of Law, cum laude, in 2002.  After law school, Wentz 
returned to California to work for a litigation boutique 
in Stockton. 

During his time in California, Ken became involved 
with the California Young Lawyers Association, which 
counts over 40,000 attorneys as members, eventually 
serving as its statewide President. Ken also chaired 
the local San Joaquin County Barristers section of the 
local bar association. Since moving to Nebraska, Ken 
has continued to donate his time and talents to local 
organizations.  

Along with Sherman Willis, Ken established a Job 
Shadowing Program for the Nebraska Bar Association 
Minority Justice Committee that would further expose 
historically underrepresented youth in Nebraska’s legal 
profession to careers in the field.  The Job Shadowing 
Program won the national ABA Diversity Partnership 
Award from the American Bar Association in 2010.  For 
their role in establishing the Job Shadowing Program, 

Get to Know the Young Lawyers Division
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MILESTONES
Baird Holm is proud to announce Jude J. Beller, Heidi Guttea-
Fox, Andrew D. Kloekner, George E. Martin and Mark 
McQueen have been named partners with the firm; Erickson 
| Sederstrom congratulates Adam White on being named 
partner; Fraser Stryker is pleased to announce Kathryn A. 
Dittrick and Ryan M. Sewell have become shareholders and 
directors of the firm. Fitzgerald Schorr Barmettler & Brennan 
congratulates Bruce D. Vosburg on being named “Omaha 
Best Lawyers Copyright Lawyer of the Year” by the publication 
Best Lawyers; Fitgerald Schorr also congratulates the following 
attorneys for being named Best Lawyers for 2013: Gregory 
B. Minter, Robert T. Cannella, Gerald L. Friedrichsen, Nick 
R. Taylor, Susan J. Spahn, and Thomas G. McKeon; the OBA 
would like to congratulate Fitzgerald Schorr on celebrating its 
125 th anniversary in 2013.

ON THE MOVE
Abrahams Kaslow & Cassman is pleased to announce Kathryn 
A. Kotlik has joined the firm as an associate; Baird Holm is 
pleased to welcome Amy L. Lawrenson to the firm’s real estate 
section; Erickson | Sederstrom welcomes Karen Keeler to the 
firm as an associate in litigation; Leslie Ann Christensen has 
opened her own solo practice, focusing on family and juvenile 
law matters; Howard N. Epstein has been named Executive 
Director of the Jewish Federation of Omaha Foundation. 
Fitzgerald Schorr is pleased to welcome and announce Mark J. 
Daly and MaryBeth Frankman have joined the firm as part of 
the litigation group.

The Omaha Bar Association provided its members 
with a free hour of ethics CLE credit for both IA and 
NE via online webcast on December 18, 2012. The 
presentation topic was attorney conflicts of interest, 
including attorney as a witness. 

The CLE was put on by Nick Critelli of Des Moines 
(www.critellilaw.com), and sponsored by Frank Hoyt 
of Midwest Lawyers (www.midwestlawyers.com). The 

convenience of this event taking place (1) online, (2) over the lunch hour, and 
(3) right before the end of the year garnered positive reviews from participants. 
The OBA would like to thank Mr. Critelli and Mr. Hoyt for their generosity in 
making the event a success.

OBA Provides Free Online Ethics CLE to its Members at End of 2012

Nick Critelli

Financial
strategies.
One-on-one
advice.

Keith J. Redlin
Financial Advisor

2203 North 91st Plaza
Camelot Business Center
Omaha, NE 68134
(402) 390-0042
www.edwardjones.com

 
MAKING SENSE OF INVESTING

Member SIPC

EdwardJones®
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GIVE US YOUR FEEDBACK 
at 

omahabarassociation@creighton.edu

Traffic & Behavior Modification 
Programs:
•	 Alcohol	Education	
	 (also	offered	in	Spanish)
•	 Decision	Making
•	 Anger	Management
•	 Defensive	Driving	4	or	8	hours	
	 (also	offered	in	Spanish)

Services for:
•	 Adults	and	Juveniles	
•	 Probation
•	 Diversion
•	 Traffic	Ticket	Dismissal	

11620	M	Circle,	Omaha,	NE	68137
402-898-7361	•	Fax	402-896-6331

	www.SafeNebraska.org

Your Safety.                           Our Priority.

OBA Members
 The OBA Lawyer Referral Service 
is seeking additional attorneys in 

the following practice areas:
Federal Worker’s Compensation

Federal and General Employment 
Law

School Law
Municipal Law

Administrative Law
Foreclosure

Please call Donna 
at (402)280-3606
 for more details.
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DOUGLAS COUNTY DISTRICT COURT
Jury Verdicts

November 2012 through January 2013
Compiled by Michael D. Havlik

Civil Jury Verdicts
Editor’s Note: Every effort is made to ensure accuracy. However, if you note an error in your case, please notify the OBA office.

November 2012

1116-918:  Ashley Dober v. Omaha Community Service  
 Foundation, et al.
Judge: Marlon A. Polk
 Plaintiff’s Attorney:  Andrew D. Sibbernsen
 Defendants’ Attorneys: David L. Welch [D-OCSF; D-PGA Tour] 
   Margaret M. Mark [3rd-Party D-Waller]
Type: Motor-Vehicle Negligence [golf cart]
Special Damages: Not specified
Verdict: Defendant PGA Tour, Inc.
Remarks:  Plaintiff [P] alleged that, while she was spectator at Cox  
 Classic Golf Tournament, sponsored jointly by Defendants  
 Omaha Community Service Foundation [D-OCSF] &  
 Defen-dant PGA Tour, Inc. [D-PGA Tour], tournament  
 volunteer operating maintenance cart gave P &  
 companion, at P’s request, a ride on maintenance cart.  P  
 further alleged that volunteer abruptly maneuvered cart,  
 causing it to spin around, throwing P from cart & resulting  
 in her sustaining compound fracture of right ankle.  P  
 further alleged that Ds had been negligent (1) in failing to  
 properly train & supervise tournament volunteers in safe  
 operation of maintenance carts & (2) in failing to instruct  
 tournament volunteers not to use maintenance carts  
 to transport individuals other than tournament employees  
 or volunteers.

  Amended Answer, Ds admitted that P & companion had  
  requested & been given ride on golf cart, but Ds denied
  that cart’s operator was either PGA employee or  
  tournament volunteer.  Ds denied that they had been  
  negligent, & they alleged that P’s injuries had been
  caused by persons over whom Ds had no right of control.   
  Ds further alleged (1)  that P had been contributorily  
  negligent (a) by becoming intoxicated & failing to maintain  
  control of herself & (b) by failing to exercise reasonable  
  care for her own safety; and (2) that, by attending  
  tournament, P had assumed risk of injury  incident to game  
  of golf.

   Ds filed Third-Party Complaint against P’s companion,      
   Defendant Waller [D-Waller], alleging that she had been    
   negligent in stepping on golf cart’s gas pedal, causing     
   cart to speed up.  D-Waller denied that she has been   
   negligent in any respect.  She alleged (1) that P had been   
   contributorily negligent (a) by becoming intoxicated &     
   failing to maintain control of herself & (b) by failing to
   exercise reasonable care for her own safety; and (2) that,   
   by attending tournament, P had assumed risk of injury 
   incident to game of golf.

December 2012

1114-270:  Stefanie & Tony Williams, et al. v. State Farm 
 Insurance Co.
Judge: Thomas A. Otepka
 Plaintiffs’ Attorney: Patrick McCormick
 Defendant’s Attorney: Rex A. Rezac
Type: Breach of Contract [casualty loss insurance policy]
Special Damages: Not specified
Verdict: Defendant
Remarks:  In Amended Complaint, Plaintiffs [Ps] alleged that their
 sport utility vehicle, to which Plaintiff Stephanie   
 [P-Stephanie] possessed only set of keys, had been stolen 
 from parking lot at her place of employment & had later 
 been located at Lake Cunningham, having been stripped & 
 destroyed by fire.  Ps alleged that P-Stephanie had
 promptly reported vehicle’s theft to law-enforcement
 authorities & to Defendant State Farm [D].  Ps further
 alleged that Plaintiffs Moore [Ps Moore] [P-Stephanie’s
 parents] had purchased insurance policy—including
 theft & other coverages—from D, with P-Stephanie &
 Plaintiff Tony as authorized drivers of insured vehicle.  Ps
 further alleged that they had submitted to D proof of
 vehicle’s loss & had other-wise performed all conditions of
 insurance contract, but that D had wrongfully & in bad
 faith refused to pay their claim.  [Ps had also pleaded D’s
 violation of Nebr. Deceptive Trade Practices Act, Neb.Rev
 Stat. §§ 87-301 et seq., & Nebr. Consumer Protection Act,
 Neb.Rev.Stat. §§ 59-1601 et seq., but these claims were
 severed for separate trial.]

 D admitted that P-Stephanie owned damaged vehicle &
 that P-John Moore [dismissed prior to jury submission] &
 P-Stephanie had insurable interest in vehicle @ time
 of incident.  D denied that its insurance policy provided
 coverage for occurrence on which Ps based their claim,
 & it also denied that vehicle had been “stolen,” alleging (1)
 that Ps’ intentional acts had caused vehicle’s destruction &
 (2) that Ps had concealed and/or misrepresented material
 facts.

January 2013 [Partial]

1105-867: Larry W. Palmer v. Joann Howard & H2O    
Partners, Inc.
Judge: Duane C. Dougherty
 Plaintiff’s Attorney:  Aaron A. Clark
 Defendants’ Attorney: Michael S. Degan
Type:  Breach of Contract [oral contract:  services]; Promissory 
Estoppel Special Damages: Not specified
Verdict: Defendants
Remarks:  Plaintiff [P] alleged that, based on his experience in
 property & casualty industry, Defendants [Ds] had sought
 his assistance in preparing proposal, for submission
 to Federal Emergency Management Agency (FEMA), to
 provide training concerning National Flood Insurance
 Program & that, based on Ds’ promises & representations,
 D had terminated his previous employment & had provided
 his services in preparing FEMA proposal.  P further alleged
 that Ds had agreed to compensate him for these pre
 employment services & had subsequently employed him
 as Operations Manager on FEMA contract.  P next alleged
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 that, shortly thereafter, Ds had terminated his employment
 pursuant to undisclosed contractual agreement w/ project
 subcontractor.  P further alleged that Ds (1) had failed to
 compensate him for his pre-employment services; (2) had
 failed to compensate him for his services as Operations
 Manager; & (3) had breached their agreement to provide
 him with two months’ severance pay following his
 employment termination.

 Ds admitted that P had accepted “at will” employment w/ Ds 
 on FEMA project.  Ds also admitted that they had not
 compensated him for his pre-employment services, nor had
 they provided post-termination severance pay, but they
 denied that they had promised P either (1) compensation for
 pre-employment services or (2) severance pay.  Ds asserted 
 hat P’s claims were barred by equitable doctrines of laches
 and/or unclean hands.

1106-199: Thomas I. Balames, et al. v. Robert V. Ginn; Brashear 
 and Ginn; Brashear, L.L.P.
Judge: James T. Gleason
 Plaintiffs’ Attorney:  Steven E. Achelpohl; Jay Ferguson;  
 Lawrence J. Acker
 Defendants’ Attorneys: Mark L. Laughlin & Patrick S. Cooper
Type: Professional [legal] Malpractice
Special Damages: Not specified
Verdict: Defendants
Remarks: Plaintiff [P], individually, & as attorney in fact for others,
 alleged that he had retained Defendant Ginn [D-Ginn] & his 
 law firm to provide legal services in commercial transaction
 involving repayment of monies which P had lent to
 subsequently reconfigured business entity.  P alleged that
 Ds had been negligent (1) in failing to draft & complete
 Purchase Agreement & Promissory Note [by which
 reconfigured entity would purchase predecessor entity’s
 promissory note]; (2) in failing to secure executed 
 Guaranty” document in the form drafted & circulated to 
 nvolved parties; (3) in failing to obtain signatures of all
 11 individual guarantors on “Guaranty” document in order
 to make guaranty legally enforcible, thus allowing Ps
 to obtain the higher default interest rate; (4) in failing to
 obtain & maintain fully executed copy of all transaction
 documents in order to preserve Ps’ enforcement rights
 pursuant to those documents; & (5) in failing to notify Ps
 of Ds’ failure to obtain & preserve signatures on separate
 “Guaranty” document.

 Ds admitted existence of attorney-client relationship w/
 P, and admitted that D-Ginn had review-ed Purchase
 Agreement & Guaranty documents.  Ds denied that they
 had been negligent in representing Ps in this transaction. 
 Ds asserted that Ps’ claims were barred (1) by applicable
 statute of limitations [notwithstanding parties’ execution of
 “tolling agreement” to extend limitations period pending
 outcome of related litigation in North Dakota trial court]; (2)
 by doctrines of equitable estoppel, laches, and unclean
 hands; & (3) by P’s failure to mitigate his damages.

Correction:
In the September 2012 issue of the OBA Newsletter, case 1092-618: 
Bobbi Cook vs. Connie Mowrer incorrectly listed the special damages 
as $132,000. The special damages in the case were $20,244.68.

Kenneth Sibley v. Union Pacific Railroad Company
In the District Court of Douglas County, Nebraska

Doc. 1099, No. 796
The Honorable Leigh Anne Retelsdorf presiding.

Case Type:  Federal Employers’ Liability Act (FELA) – Statute of
      Limitations.
Plaintiff’s attorneys:  

Richard J. Dinsmore 
Exchange Building
1905 Harney Street, Suite 710
Omaha, NE 68102

 -and-
 Cortney LeNeave
 Hunegs, LeNeave & Kvas, P.A.
 1000 Twelve Oaks Center Drive, Suite 101

Wayzata, MN 55391
Defendant’s attorneys:  

Anne Marie O’Brien
Gage R. Cobb
Lamson, Dugan and Murray, LLP
10306 Regency Parkway Drive
Omaha, NE 68114-3743

Facts:
Mr. Sibley was a 64 year old engineer working for Union 
Pacific in Las Vegas, Nevada.  He claimed he suffered a 
cumulative trauma in his spine over the course of his 30-
year career from whole body vibration (WBV) due to riding 
on rough locomotives, sitting on insufficient seats, and 
traveling on bumpy tracks.  Mr. Sibley alleged that he first 
knew his spine was injured by an alleged cumulative trauma 
when Dr. Kabins, his treating surgeon, told him this fact at 
an appointment in September of 2006 after spine surgery.  
Dr. Kabins also gave Mr. Sibley a letter at that time, informing 
him that Union Pacific caused his injuries.  Mr. Sibley testified 
that he did have occasional flare-ups of back pain over the 
years, but until Dr. Kabins educated him on the traumas and 
their continuing causes, Mr. Sibley testified that he did not 
understand that he had a progressive disease caused by 
WBV.  Mr. Sibley filed his complaint under the FELA against 
Union Pacific on September 18. 2009.  

    
Union Pacific denied that Mr. Sibley was injured from his 
railroad work.  Union Pacific also affirmatively alleged that 
Mr. Sibley filed his case outside of the three-year statute 
of limitations, which began to run in September of 2006 – 
about the time of the Dr. Kabins’ statements.  

Union Pacific showed at trial that Mr. Sibley knew or 
reasonably should have known that he had a long-standing 
back injury from a previous car accident and that he had 
been compensated for this injury and any degenerative 
disease resulting from it.  Union Pacific also presented 
evidence at trial that Mr. Sibley had made ongoing 
complaints to his treating doctors over the past 10 years 
about pain while sitting on locomotives and working at 
Union Pacific.  The defense, on cross-exam, also presented 
Mr. Sibley with multiple medical records showing that he 
had made these complaints about his back pain and his 
railroad work well before September of 2006.    

Verdict: 
On February 15, 2013, after a three-day trial, the jury 
returned a defense verdict for Union Pacific after 
deliberating for one hour and 15 minutes.   

Federal Case Verdict 
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Headline: “Georgetown Study Warns 
Law Firms That Major Change Is Afoot.”  
Well, duh.  We live in a time of great 
ferment.  We practice law in a time of great 
ferment.  I am starting to ferment.  This is 
very unsettling, and may lead you to seek 
out some suitable product of fermentation.   
Single Malt, perhaps.  I’m OK with that, 
just don’t get carried away.  You may win 
the A.Q. Wolf Safe Driving Award, or 
have your face posted on the placemats 
at the Barrister’s Christmas Party.  Never 
a good end to one’s year.  But fear not!  It 
will all come right in the end.  I am here 
to foretell the future.  Your future.  I have 
an uncanny knack for correctly predicting 
the future.  On those rare occasions when 
I do get it wrong, I always seem to print it 
here.  But no matter.  I bravely try again!   I 
am confident that what I say here is easily 
predictable because it is inevitable.  

Here is today’s bold prediction:  You 
are moving to Cloud computing in your 
practice, so deal with it.  Specifically, I 
mean that your entire practice will move 
to the Cloud.  You probably have already 
done some of it, whether you know it or not.  
Soon you will begin to forget or lose track 
of when you are working in the Cloud and 
when you are not. Think about it this way:  
All of your email processing and storage 
used to occur on your desktop computer, 
and now much of that is happening on 
some server you have probably never seen 
in some closet down the hall where the 
associates work.  Just move that server to 
Seattle, Washington, and you start to get 
the idea.  The economics of the thing will 
push you there, and the bar associations 
will just have to figure it out.  

So, what is the Cloud?  We have to 
paint broadly here.  It simply means that 
programs will run, and the stuff you store 
will live, somewhere other than on your 
desktop or laptop computer.  Let’s jump 
to the big reason for this, and then we can 
chat about some implications and caveats.  
Moving to the Cloud means that much of 
the hardware and software you now own 

and run locally will simply melt away, 
plus you will be able to work anywhere, 
anytime, on any device.  Think about it; 
you now have a closet full of computers 
that allow you to get your work done, 
communicate, bill, yada yada (or et alia 
as we lawyers like to say).   These servers 
manage access to your network, run your 
phones, manage email and calendars, do 
the time and billing, and so on (or inter 
alia, as we lawyers like to say).  But boy 
are they an expensive nuisance!  You have 
to plan the system, make sure you choose 
the right software, house them, pay for 
maintenance and upkeep, worry about 
obsolescence, back them up right, plan 
for upgrades, and worry about what the 
competition is doing.  What if some or all 
of this could be removed from your to do 
list forever?  That is the promise of Cloud 
computing.  

Now, let’s take this in a very practical 
direction.  I have been writing about 
SharePoint for some time.  It is a Microsoft 
collaboration platform, the piece that 
sort of welds together the other parts of 
Microsoft Office.  Among many other 
things, it allows you to take Outlook 
and turn it into a matter-centric system.  
Lawyers are matter-centric.  Outlook is 
not.  Bear in mind that SharePoint is a 
Microsoft Office product, right alongside 
of Word, Excel and the lot.  That is, all the 
pieces of Office are designed and intended 
to work together.  Microsoft literally 
brought the SharePoint people over from 
the Server Group to the Office Group to 
emphasize this.  With each new version 
of SharePoint, the connections become 
better, and will one day be seamless.  That 
is, you will work in “OfficeWorld” and not 
really know when you are moving from 
one piece to the other piece.  Isn’t that what 
we want – do the work without worrying 
about all the pieces?  You see the beginning 
of this in Outlook/Exchange with Mail, 
Calendar, Contacts and Tasks working 
reasonably well together.  In the old days 
we had a word processor program, a 

calendar program, an email program, etc., 
each discrete from the other.  Now, I get it 
that Microsoft has never gotten the human 
engineering thing down the way that 
Apple has.  But let’s face facts:  Outlook 
and Word is where lawyers work.  Little by 
little Microsoft is making that world better.  
It is a commonplace that Microsoft gets it 
right on the third try.  SharePoint 2013 is 
the fourth try, and ready for primetime.  
You may also recall that we here at SGS 
have tried many law office management 
and document management systems over 
the years.  Despite intense effort and high 
expense, I have never been satisfied with 
any of them.  The office management or 
practice management systems try to do 
too much, are expensive and cumbersome, 
and don’t integrate with Outlook and 
Word as they should.  In most cases you 
also have to add document management, 
another nightmare.  Also, email, as the 
core of modern correspondence, must get 
connected to clients and matters.  I believe 
that they are all doomed in their present 
form.  Fold into this all that you have heard 
about SaaS, or Software as a Service.  That 
is, instead of owning applications on your 
desk or laptop, you rent them and most of 
the computing is done somewhere else.

Recently there has been a lot of noise 
about Microsoft Office 365.  On the surface 
(no pun intended) it seems to be the next 
upgrade to the Office apps you already use.  
It is more than that.  It is the fine edge of 
the wedge.  Office 365 lives in the Cloud.  It 
is not just a bunch of apps, it is a working 
environment.  In its fullest implementation, 
it is a site you subscribe to that can include 
use of all of the usual Office applications, 
plus SharePoint, VOIP phone services, a 
fully functional Exchange, and what they 
call Lync (mostly about connecting people 
in real time for collaboration).  All this is 
built around getting work done in seamless 
collaboration with people down the hall 
and across the planet.  In connection with 
this, it is hard to overstate the significance of 
the change in the pricing model for Office.  

Ripped from Today’s Headlines! – Your Future Confidently Predicted!
Cloud Computing

By H. Daniel Smith
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They are doing what the record companies 
stupidly failed to do when all their music 
was converted into 1s and 0s.  You need to 
know when your pricing and distribution 
model is toast.  The record companies 
missed it, and thrashed around like the 
dying monsters they were.  Apple rescued 
them by the only means possible – they 
adapted to the market.  Microsoft has now 
done the only thing possible, in my view.  
Microsoft now wants to rent their software 
to you - a monthly fee.  I am not sure as I 
write this what the Office 365 Professional 
monthly fee will be, but I am confident it 
will be way better than owning the servers 
that do all these things in your office, plus 
the apps on your desktop.  Would you pay 
$600 per year per seat to get rid of three or 
four servers, to never have to worry about 
upgrades again, to let maintenance and 
backup be somebody else’s problem, and 
to always be up to the latest standards?  I 
would.  As an aside, notice how this cures 
the software piracy problem.  

But here’s the kicker.  Microsoft is 
aggressively working with partners to 
develop value-added services aimed at 
providing turn-key solutions within Office 
365 aimed at specific industries.  I have 
likened SharePoint to a box of Tinkertoys 
(now called, inevitably, TinkerToys).  You 
need to fit the parts together to make it 
into something recognizable.  The idea of 
these partnerships is that, as lawyers, you 
would simply subscribe and go play.  I am 
working right now with the group inside 
of Microsoft that supports their in-house 
legal department (they call it Legal and 
Corporate Affairs, or LCA) in SharePoint 
and Office 365.  They have kindly provided 
a full featured soup to nuts Office 365 site 
for me to experiment with and to develop 
a lawyer collaboration/office management/
document management environment.  I 
use this in conjunction with other groups I 
am a part of to explore how Office 365 will 
work for lawyers.  For instance, as Chair 
of the Practice Technology Committee 
of the American College of Real Estate 
Lawyers, I and my partners are developing 
a SharePoint site inside of Office 365 to do 
our collaboration on College projects, but 
also as a tool to educate our 900+ Fellows 
on Cloud computing and collaboration.  
In the course of doing this (and seven 
years of SharePoint development and use 

in my own practice) I realized that this is 
where lawyers will inevitably migrate their 
practice management.  Not only is it cost 
effective right out of the box, it is infinitely 
flexible, scalable and programmable.  It 
manages documents better than document 
managers do.  Its native search capabilities 
are very powerful and flexible without 
modification.  It can be easily made to be 
matter centric.  Documents can live in a 
matter site Document Library (so they 
have context), and be searchable like a 

document manager.  Every word of every 
document is indexed every day.  You 
can’t lose things, even if you try.  Office 
365 is a winner, and will win the race for 
law office management, and document 
management, long term.  In the not too 
distant future, you will be able to sign on 
to Office 365, or “law-office365.com” or 
the like, as a front end to Office 365, and 
get a fully functioning but customizable 
law Office and Outlook based productivity 
– document management – collaboration 
– communication – comprehensive world 
at a price you can swallow.  In ten clicks 
you are off and running, all within a world 
you are already comfortable with (or, with 
which you are already comfortable), and 
one that can scale to a 100,000 users and 
millions of documents.

Do not forget that when you do this 
the headaches or inconveniences of mobile 
computing go away.  Do you now remote 
in to your office using Remote Desktop 
Connection and some VPN software?  Do 
you travel with a Mac or iPad but have 
Windows and Office for Windows on your 
office computer but not the Mac?  Since 
the applications run mostly in the Cloud 
and the data lives in the Cloud, working in 
Office 365 is neutral to what sort of device 
is logging in or from where the in-logging 
is being done.  Pricing for a very robust 

Office 365 plan including all the apps, 
SharePoint for up to 300 site collections, 
unlimited email storage, email archiving, 
hosted voicemail, and a whole bunch of 
other stuff is $20 per month per user for 
a business.  In this plan you get 5 device 
licenses per user for all of the Office apps.  
Office desktop, home desktop, Macbook, 
iPad, iPhone?  

The caveats here are brief because I 
am out of space.  The ethics issues are not 
trivial, and must be handled correctly.  We 
must conduct ourselves in a manner that 
maintains our client’s confidences.    Here 
at SGS, our outward facing SharePoint sites 
are secure to Federal Reserve standards, 
encrypted in both directions.  Our test 
Office 365 sites are even more secure.  
When your data is stored on somebody 
else’s property, perhaps in some other 
country, you better have the correct written 
agreements with the right kind of limits in 
place.  You need to attend to who owns the 
data and how you get it back if you want it.  
If you work for banks/financial services or 
health care providers, they may very well 
audit your systems, and the systems had 
better be right.  You need to understand 
the back-ups and redundancy (we have 
a full time department of redundancy 
department).  You need to pay attention to 
down-time – your whole practice could be 
out there.  You need to think about your 
own E-Discovery obligations.  But, be not 
afraid.  You already use email and your 
private data and your client’s data is flying 
all over the world.  Its least secure moment 
is usually after you have printed it out and 
left it on your desk.  In the early days of 
emails, many lawyers said email would 
never be deemed secure enough for legal 
work.  Period.  We got over that.  I predict 
we will find a way through this as well.

H. Daniel Smith is a 
principal at Smith 

Gardner Slusky Law. 
Mr. Smith can be 

reached on his cloud 
at 

Dsmith@lawsgs.com
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Nebraska Paralegal Association News
By Amber Roberts, ACP

The Nebraska Paralegal 
Association (NePA) is happy to be a 
part of the Omaha Bar Association’s 
newsletter and we look forward to 
sharing information in the future.  
NePA has been extremely busy 
these past few months preparing for 
our annual Spring Seminar which 
will be held at Mahoney State Park 
on April 19, 2013.  The seminar is 
free to members, $50.00 for non-
members and $30.00 for student 
non-members.  Registration will 
begin the week of March 15, 2013.  
The agenda will be posted on NePA’s 
website (www.nebraskaparalegal.
org). There is something for 
everyone and CLE credits will be 
available for all sessions.

The National Association of 
Legal Assistants (NALA), NePA’s 
national affiliated association, is 
currently planning the events for 
the 2013 Annual Convention, 
Institutes and Exhibition to be held 

this summer in Portland, Ore., from 
July 10-12.  It’s not too early to start 
planning your trip.  There are several 
members from NePA who will be 
in attendance, so please feel free to 

contact NePA if you’ll be able to go.  
NePA members plan to meet when 
there and perhaps go out to dinner 
or a night on the town.

NePA has also announced the 
dates of its Paralegal Recognition 

Breakfast, Fall Seminar and 
Annual Meeting which will 
be held September 19-20 at 
the DC Centre.  Mark your 
calendars to join us for this 
CLE event as well as the annual 
meeting.  We’ll have more 
information in future issues 
but please feel free to contact 

us anytime with questions at info@
nebraskaparalegal.org.
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Omaha Legal Professionals Association (OLPA)
Update

By President Laurie B. Nading 
Exciting things are happening in 

OLPA! 
OLPA’s new logos have been placed 

on merchandise (t-shirts, tote bags, 
Christmas ornaments, etc.) that are now 
available for purchase through www.
cafepress.com/olpa.  This is one of OLPA’s 
primary fundraisers for the scholarships 
OLPA awards in April. 

OLPA’s annual holiday party was held 
on December 5, 2012 at Vivace in the Old 
Market.  Wonderful food, combined with 
friendship and an optional gift exchange, 
ensured an enjoyable beginning to the 
holiday season for those OLPA members 
in attendance.  A card shower was also 
held for OLPA member Jean Roeder 
(Office of the Honorable Lyle E. Strom) in 
celebration of her fifty years in the legal 
profession.

At OLPA’s general meeting on January 
16, 2013 at Old Country Buffet, attorney 
Mark Kratina, Jr. (Kratina Law) spoke about 
personal injury law.  

Due to the generosity of the Nebraska 
Legal Professionals Association (NLPA), 
OLPA received funding to be used for 

membership incentive.  The OLPA Board 
of Directors voted to use the funding to 
pay for all guests’ meals at the February 
20, 2013 general meeting at Valentino’s, 
at which the Honorable Thomas Otepka 
(Douglas County District Court) spoke.  
Several guests were in attendance, and 
we hope they decide to join OLPA for the 
2013-2014 membership year that begins 
April 1, 2013.

At the OLPA March 20, 2013 general 
meeting, officers for the 2013-2014 
membership year will be elected. 
The meeting/election will be held at 
Valentino’s Grand Italian Buffet at 10190 
Maple Street in Omaha.

NLPA’s annual Spring Seminar will be 
held at Southeast Community College in 
Lincoln on March 23, 2013.  Many OLPA 
members will carpool to the Seminar.

OLPA’s 16th annual Awards Banquet, 
Installation of Officers and Boss 
Appreciation Night will be held on April 17, 
2013 at Arbor Hall, located at 14040 Arbor 
Street in Omaha.  Master of Ceremonies for 
the event will be Bruce Mason, Litigation 
Director of Disability Rights Nebraska 
(formerly Nebraska Advocacy Services).  

OLPA members are encouraged to attend 
and to invite their colleagues and bosses 
to attend as well.

The Annual NLPA Convention will be 
held April 26-28, 2013 in Grand Island.  
Many OLPA members will carpool to the 
Convention.

Currently OLPA has sixty-two 
members- the highest membership count 
since 2001!  Several members this year are 
students.  OLPA is pleased that students 
who will ultimately be pursuing a career as 
paralegals or legal assistants understand 
the importance and value of membership 
in a professional association. 

OLPA is a professional organization 
open to all persons employed in, and/
or interested in, work of a legal nature.  
Numerous opportunities are available 
to OLPA members in the areas of 
networking, professional development, 
education, and leadership. More 
information about OLPA membership, 
meetings, activities, etc. is available at 
www.omahalegalprofessionals.com.  
OLPA also has a Facebook page: Omaha 
Legal Professionals Association.  

Please consider joining us!
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Christmas 2012

OBA Leaders 
Celebrate the Season

The Omaha Bar Association’s current and 
past leaders celebrated the Christmas holiday 
season with a cocktail party at Spezia. 

Deb Gilg caught up with 1964 President 
Francis Matthews (right). Santa Claus (Hon. 
Lyle E. Strom) made his annual appearance, 
welcoming back former Executive Director 
Mardee Korinek (far right). Other revelers 
included Woody Bradford, Steve Bruckner, 
Mike Mullin, and J. Terry Macnamara (lower 
right).
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2012-2013 Executive Council
Officers
Jennifer R. Petersen, President
Stuart J. Dornan, President-Elect
Patrick S. Cooper, Treasurer
Richard K. Lydick, Treasurer-Elect
Natasha M. Preston, Secretary

Immediate Past-President
Craig F. Martin

Immediate Past-Treasurer
Daniel L. Rock

Executive Council Members
Deborah K.R. Gilg (2010-2013)
James P. Waldron (2010-2013)
Richard P. McGowan (2011-2014)
John A. Menicucci, Jr. (2011-2014)
Anne Marie O’Brien (2012-2015)
Brandie M. Fowler (2012-2015)

Of Counsel
J. Terry Macnamara

OBA Staff
Dave Sommers, Esq., Executive Director
Donna Birkby, LRS Executive Director
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Accounting Expert Witness
Accounting Litigation Support

Cody F. Carse, CPA
Certified Fraud Examiner

Certified in Financial Forensics

35 Years of Public & Private Accounting Experience

www.CodyFCarseCPA.com

1304 N 56th STREET                                                 402-201-6427

OMAHA, NEBRASKA 68132       ccarse@CodyFCarseCPA.com

I review complex financial data and present the 
results in a manner that can be understood by 

non-accountants.

Why don’t you contact me with your accounting 
questions and see if you agree.

 (402) 895-6222

 AcclaroValuation.comyour business, in focus

Acclaro Puts Your 
Client’s Business 

In Focus

Acclaro Valuation Advisors has over 20 years of experience 
providing valuations for the following purposes:
exit and succession planning, estate and gift tax 

planning, and financial reporting.

Sign up at AcclaroValuation.com to receive The Acclaro Advisory,
our free monthly e-newsletter with authoritative 

and timely information.

$25 per seat: 4 Scotch tastings; 4 wine tastings; $75 Fashion Show Admission
For ticket information call John Carroll at 402-991-2100.

5:30pm Wine/Scotch Tasting       6:30pm Fashion Show       9:00pm Dancing
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OMAHA BAR ASSOCIATION PAST PRESIDENTS
 * Denotes Deceased

1889-90    Andrew J. Poppleton* 
1891-95    James M. Woolworth* 
1896-98    Henry D. Esterbrook* 
1899    Issac E. Congdon* 
1900    James H. Mclntosh* 
1901    Timothy J. Mahoney* 
1902    William F. Gurley* 
1903    John L. Kennedy* 
1904    Warren Switzler* 
1905    Harrison C. Brome* 
1906    Howard H. Baldrige* 
1907    Francis A. Brogan* 
1908    Charles A. Goss* 
1909    Arthur C. Wakeley* 
1910-11    Frank L. Weaver* 
1912    Matthew A. Hall* 
1913-14    Thomas W. Blackburn* 
1915    C. G. McDonald* 
1916    W. A. DeBord* 
1917    Raymond G. Young* 
1918    E. G. McGilton* 
1919    W. W. Slabaugh* 
1920    E. C. Page* 
1921    Hugh A. Myers* 
1922    J. T. Dysart* 
1923    David A. Fitch* 
1924    J. E. Ready* 
1924-25    W. C. Fraser* 
1925-26    A. V. Shotwell* 
1926-27    E. R. Burke* 
1927-28    Paul L. Martin* 
1928-29    George N. Mecham* 
1929-30    T. C. Travis* 
1930-31    Harvey M. Johnsen* 
1931-32    Yale C. Holland* 
1932-33    Charles F. McLaughlin* 
1933-34    George Tunison* 
1934-35    Ross King* 
1935-36    Raymond M. Crossman* 
1936-37    Clarence T. Spier* 
1937-38    Wymer Dressler* 
1938-39    Emmett S. Brumbaugh* 
1939-40    Louis J. TePoel* 
1940-41    Francis S. Gaines* 
1941-42    George L. DeLacy* 
1942-43    Robert R. Troyer* 
1943-44    George B. Boland* 
1944-45    Virgil E. Northwall* 
1945-46    Victor E. Spittler* 

1946-47    Frederick L. Wolff* 
1947-48    Joseph H. McGroarty* 
1948-49    Eugene D. O’Sullivan* 
1949-50    Pau1 J. Garrotto* 
1950-51    Daniel J. Gross* 
1951-52    Harry B. Cohen* 
1952-53    William W. Wenstrand* 
1953-54    Donald C. Hosford* 
1954-55    Tom Kelley* 
1955-56    Oscar T. Doerr* 
1956-57    Edward G. Garvey* 
1957-58    Edwin Cassem* 
1959    Milton R. Abrahams* 
1960    Marvin G. Schmid* 
1961    Robert D. Mullin* 
1962    Alfred G. E1lick* 
1963    Leo Eisenstatt* 
1964    Francis P. Matthews 
1965    William. Baird* 
1966    James J. Fitzgerald* 
1967    Harry L. Welch* 
1968    Seymour Smith* 
1969    Raymond E. McGrath* 
1970    Jack W. Marer* 
1971    Thomas R. Burke* 
1972    Howard H. Moldenhaner* 
1973    Harold Rock 
1974    John T. Grant*/Clayton Byam 
1975-76    Harry B. Otis* 
1976-77    James W. R. Brown 
1977-78    David S. Lathrop* 
1978-79    Robert M. Spire* 
1979-80    Eugene P. Welch 
1980-81    Lyle E. Strom 
1981-82    Tyler B. Gaines* 

1982-83    Joe P. Cashen* 
1983-84    Ben F. Shrier* 
1984-85    Charles V. Sederstrom 
1985-86    John C. Burke* 
1986-87    Keith I. Frederick 
1987-88    J. Terry Macnamara 
1988-89    Richard E. Croker 
1989-90    Joseph K. Meusey 
1990-91    John C. Brownrigg 
1991-92    Terrence D. O’Hare 
1992-93    D. C. “Woody” Bradford, 
III 
1993-94    David S. Houghton 
1994-95    John R. “Jack” Douglas 
1995-96    Kenneth P. Weiner* 
1996-97    William A. Day, Jr.* 
1997-98    Sandra L. Dougherty
1998-99    Michael A. Nelsen 
1999-00    Wayne J. Mark 
2000-01    William Jay Riley  
2001-02    Michael G. Mullin 
2002-03    Denise A. Hill  
2003-04    Michael F. Kinney  
2004-05    Stephen M. Bruckner  
2005-06    Daniel A. Morris  
2006-07    J. Scott Paul  
2007-08    Amy L. Longo 
2008-09    Thomas A. Grennan 
2009-10    Gerald Friedrichsen 
2010-11    William J. Birkel 
2011-12    Craig F. Martin

We salute you and 
thank you for your 

service.
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Fenner Explains the Affordable Care Act Decision

The 2012 U.S. Supreme Court 
ruling upholding the Affordable 
Care Act was largely a political 
decision, according to Creighton 
University School of Law Professor 
G. Michael Fenner.

Fenner briefed the famous 
Supreme Court case for OBA 
lawyers at the 18th Annual “Lunch 
with Fenner” event at the Creighton 
University Harper Center.  Despite 
the daunting topic statement – 
“How the Affordable Care Act Case 
Came Out as It Did: The Long View, 
1803-2013” – Fenner managed to 
condense things into the time it 
took OBA lawyers to eat a serving 
of chicken and asparagus.

Fenner began with the 1803 case 
Marbury v. Madison.  In that case, 
Justice John Marshall said that it 
was the “province and duty of the 
judicial branch to state the law,” and 
that “ours is a government of laws, 
not men.”

 In Fenner’s view, the Court’s 
Affordable Care Act ruling was 
a political decision reflecting a 
calculation of “men,” not laws.

Fenner said that the initial voting 
among the justices in the case was 5-4 

in favor of declaring the Affordable 
Care Act unconstitutional, with 
Chief Justice John Roberts joining 
the initial five vote majority.  Roberts 
assigned the writing of the majority 
opinion to himself, and went about 
writing an opinion to strike the law 
down.

But something happened.  Rob-
erts changed his mind, according 
to Fenner, about a month before the 
deadline for the decision.

Roberts stayed with his initial 
reasoning that the Act could not 
be supported by the Commerce 
Clause.  But Roberts broke from 
his initial reasoning, in choosing 
to rule the Act valid as an exercise 
of the Taxing Clause – the power 
to tax individuals’ “failure to act,” 
their failure to obtain health care 
insurance.

“He didn’t look at (the Act) as 
the regulation of the insurance 
industry,” Fenner said.  “Instead 
he looked at it as the regulation of 
individuals’ inactivity.” 

Fenner noted the “broccoli” 
debate at the Court’s oral argument.  
Justice Antonin Scalia mused that 
if hypothetically the Commerce 
Clause could support mandated 
health care insurance, then maybe 
Congress could mandate us to eat 
more broccoli because that would 
be healthier and thus relieve part of 
the burden of health care.

To Fenner, Roberts’ answer to 
that question would be no as to the 
Commerce Clause – but that Roberts 
would say that the government 
“could impose a tax on not entering 
into an activity.”

A valid follow up question, 
Fenner said, might be “could the 
government tax the not eating of 
broccoli?  How about not buying 

gas, not buying alcohol, or not using 
a tanning booth?”

Fenner was skeptical about 
whether Roberts’ opinion complies 
with the Marbury v. Madison 
espousal of a government of 
“laws not men.”  Fenner said that 
scholarly debate since the decision 
has indicated that Roberts was 
motivated by several “non-law” 
considerations.

First, both Marshall and Roberts 
had “great love for the Court as an 
institution,” Fenner said.  “Both 
were interested in preserving 
Supreme Court power.  Both went 
out of their way to strengthen it as 
an institution.”

Second, Fenner said, Roberts 
saw this case as one of a trio of 
cases, including Bush v. Gore and 
the Citizens United case.  Many saw 
the Bush case as a political decision, 
Fenner said.  In Citizens United, 
the court split along party lines.  
“Roberts was afraid of another 
case split along party lines,” Fenner 
said.

Third, it was an election year.  
“Roberts didn’t want the Supreme 
Court to become a political football 
in the 2012 elections,” Fenner said.  
Obama supporters had threatened 
that if the Court struck down the 
Act, the Court would become a 
target in the election season.

The worst court decisions, 
Fenner said, happen when the court 
first decides the outcome, and then 
writes an opinion to reach that 
outcome.

In this case, Fenner said, “Roberts 
wrote the opinion to uphold the 
mandate, but to not extend the 
Commerce Clause.  The Taxing 
Clause was a pretext for what he 
wanted to do.”

By Alan Thelen



19

Judges, lawyers, and law students gathered to 
hear Creighton Law Professor Michael Fenner’s 
18th annual briefing on Constitutional topics.

Fenner Draws a Big Crowd at CU Harper Center



20

Mock Trials and Focus Groups
 Witness Preparation
  Jury Selection
   Settlement Strategy
    Visual Presentation

 NATIONAL EXPERIENCE – HOMETOWN TOUCH

A Service of Holland & Hart LLP persuasionstrategies.com

Contact Omaha trial consultant Karen Lisko, Ph.D.,  
at 402.933.6298 or klisko@persuasionstrategies.com  

to learn more about how we can support your next case.

It was a big room, but the 
OBA Annual Lunch with 
Fenner event had no trouble 
filling it. Over its 18-year 
history, the event has had 
to relocate several times 
to accommodate the ever-
increasing attendance. It has 
become a can’t-miss event, 
brightening the otherwise 
gloomy dregs of winter’s end.

The OBA thanks Professor 
Fenner for his fantastic 
support over the nearly 
two decades since he 
unknowingly embarked on 
this annual tradition.
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CREIGHTON UNIVERSITY SCHOOL OF LAW - OMAHA BAR ASSOCIATION

SEVENTH ANNUAL SEMINAR ON ETHICS AND PROFESSIONALISM
Friday, April 19, 2013, 2:30 p.m. to 4:45 p.m.

Hixson-Lied Auditorium at the Creighton Harper Center

602 North 20th Street, Omaha

 DOORS OPEN & REGISTRATION BEGINS 
 AT 2:00 p.m. IN ROOM 2066 (Second Floor)

  Welcome: OBA President Jennifer R. Petersen 
    Dean Marianne Culhane, Creighton University School of Law

2:30 p.m. Update on Recent Ethics Decisions in Iowa and Nebraska
  J. Scott Paul, Esq., McGrath North Mullin & Kratz
  
3:15 p.m. Guest Speaker:   Honorable William Jay Riley
           Chief Judge, Eighth Circuit Court of Appeals

3:45 p.m. Break
   
4:00 p.m. Ethics of Attorney Deception: A Debate
 Stuart J. Dornan, Dornan Lustgarten & Troia, LLO
  vs.
 Craig P. Martin, Lamson Dugan and Murray, LLP

 Moderator: J. Scott Paul

 This debate will explore ethical issues raised by the recent case where an    
 Omaha attorney wore a wire to obtain incriminating statements from a     
 person incarcerated in the Douglas County Corrections Center.

Accreditation for 2 Nebraska and 2 Iowa CLE ethics credits approved.
No charge to OBA Members & Creighton Law School Full-Time Faculty and Students.

RSVP by FRIDAY, APRIL 12, 2013, at www.omahabarassociation.com, 
by calling 402-280-3607, or e-mailing omahabarassociation@creighton.edu.

To obtain CLE CREDITS, you must register in advance and include your bar numbers.

Parking is available in the lots on the east side of the Law School and the lot on the south side of the Harper Center.  
Additional parking is available in Creighton parking lots just east of 20th Street. 

------------------------------------------------------------------------------------------------------------------------
NON MEMBERS should return this registration form with payment of $75.  

NAME:  ________________________________________ PHONE:  _________________

I would like:  __________ Nebraska credits  __________ Iowa credits   
                    
           __________ NE bar number  __________ Iowa bar number
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OBA Wine & Beer Tasting
On Friday, January 25th, approximately 200 OBA 
members and their guests attended the 8th 
Wine and Beer Tasting at Brix at Village Pointe. 

Attendees enjoyed sampling from a variety 
of fine wines and craft beers, paired with an 
assortment of hors d’oeuvres and desserts. This 
annual event is exclusive to OBA members and 
their guests, and continues to grow in popularity 
each year. 

The OBA would like to extend a special thank 
you to Lynda Henningsen and The Daily Record 
for sponsoring this “can’t miss” event.
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It’s Monday, the First Day of the Rest of Your Life.

Too bad last Friday was the last day to file the Bergstrom motion.
   Did you know that missing deadlines continues to be one of the 
most common mistakes leading to malpractice claims? The failure 
to file a document is the second most common alleged error and 
the failure to calendar properly was the fifth most common mistake 
leading to a malpractice claim*. A dual calendaring system which 
includes a firm or team networked calendar should be used by every 
member of your firm.

     At Minnesota Lawyers Mutual we don’t just sell you a policy.  We 
work hard to give you the tools and knowledge necessary to reduce 
your risk of a malpractice claim. We invite you to give us a call at 
800-422-1370 or go online at www.mlmins.com and find out for 
yourself what we mean when we say, “Protecting your practice is our 
policy.”

* American Bar Association Standing Committee on Lawyers’ Professional Liability. (2008). Profile of Legal Malpractice Claims, 2004-2007. Chicago, IL: Haskins, Paul and Ewins, Kathleen Marie. 

R

Protecting Your Practice is Our Policy.
800.422.1370                                                                                                                      www.mlmins.com

Life - Omaha Bar Newsletter 2010

President Jennifer Petersen (right) expressed the thanks of the OBA to Lynda 
Henningsen (center) and The Daily Record for their sponsorship of this annual event.
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March:
 19 Tuesday Medical/Legal Dinner
    Champions Run

April:
 19 Friday  Ethics Seminar
   Omaha Bar Association│Creighton   
   University School of Law Seventh Annual  
   Seminar on Ethics and Professionalism

    Creighton University Harper Center

May 
       1 Wednesday  Law Day Luncheon
   Omaha Marriott (Regency)

     22  Wednesday Memorial Day
   Omaha-Douglas County Civic Center,  
   Legislative Chamber.

Please check the calendar on the OBA’s Website 
for more details on upcoming scheduled events. 

omahabarassociation.com

CALENDAR
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